OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable John R. Shook
Criminal) Digtrict Attorney
Bezxar County

San Antonio, Texas

Dear Mr. Shook: Opinion No. O=7481

Re: VWhether or not an{employee of
the Tax Assessor=-Collegton of Bexar

¥e have your letter sxkin the construction of
3 e Civil Statutes, with
fintter, as follows:

hy P. E. Dickigon,
ty, Texas, resign-
of September, 1046, to
spterher, 19468. He had

Y the Assessgor-Collector
ps, and dquring the last twelve
his vacation.

®QUESTION: Can this employee be paid for the
period from September lst to Sep-
tember 158th by the Agsessor-Col-
Jector of Bexar County, Texas?

"By way of brief, you are referred to Article

2372g of the Reviged Civi]l Statutes of the State of
Texas, and your attention is directed particunlarly
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to Section 3 thareof. Your attention is also di-
rected to Article 16, cection 40, of the Constitu-
tion.

"co far as we have heen able to Pird, the
question of whether or not & party ray bhe paid for
vacaticon ti~e by the County while working for an-
other volitical subdivision has not been nzgred on
since Article 2372x wars passed by the Tegislature."

You cal! nur attertion to Article 2372g, Verron's
Craification of the Civil sStatutes, heing H. B. Ko. 77, ch. B8,
nf the Acts nf the 49th Tegislature at its Regular Sessiom.

fection 3 of that Article 1s as followet

*"The Comrissioners Courte may erant vacations
to emnlovees in the sctual emnlov of quch counties
not exceeding fourteen (14) davs in any calendar
vear 2nd, when such vacatlers are granted, all em-
rYovees in actua) employmert of such counties shall
be comrensated for such vacation time as if actual
gervice were teirg rendered under their emnlovment.
It beinr the purypose of this Act to rrant reesonahle
vacation time durins each calendar year for emrloy-
ees in the commties ewmhraced within this Act.®

Bexar County falls within the clags cof counties thus
erkraced.

You also cite Section 40 of Article XVI of the State
Censtitution. That Section insofar as mertinent is ag follows:

*»a nersor shall hold or exercise, ot the sarme
time, more than one civil office of emolurent,#es.”

¥e assume from vour citing fectlon 40 it was vour
trepgkt that the question of dnal office~hroldine by the em-
rtoyee ia nresented.

You do not atate the character of service rerformed by
tt1c¢ emnlover for tre citv of fan Antonio, but merelv say he,; how-
ever, "went to worl with the city af fan Antonio on the 1lst day
of senterher and was ern)oved fAuring the neriod from Sertemher
lst through Sertemher 15th." Ye are not adviged whether his ser-
vice trrc that of an officer or s mere emnlovee Advring that reriod.
%> ageure, however, that hke wag an erplovee and rot an officer of
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the city of San Artonio. Mareover, yYou 4o not show that the
errloyee invelved was other than &n employee hy *'r, Dickisor,
the Tax Assessor-Collector aof Pexar Countv, ard we tharefore

"asevre that he was not an officer of the county but was a mere
errloyee.

Unon these zssuimrtiong -- that 1, that the emnlovee
involved -- was an emplovee, as contradistinguished from an of-
ficer, in both gervices, no question of dual office=holding is
involved, and section 40 of Article XVI of the Constitutiern has
no rearing upon the rrohlem presented.

In some casems it fs true, as vhere the dual gervice by
an erployee of ome mmicipality prerforming at the same time of
his service a pervice for enother mmicipality, mipght be of such
incommatihility as that ome or even hoth municiralities might re-
fvrse to rav him corrensation for such reriod, bhut that principle
nf vublic rolicy could hardly arnly to the situation stated by
¢ veu, for indisrotahlv the employes 4id reot owe to Rexar County
1 tva duty af any service vhatsoever drrinr the statutory vacation
alipwed to him on ful) mav, and trerefore his actual performance
nf cervice for another munliciral amplover cou'd not he incomrat-
ihlte with any duty he owed tc¢ tre county.

Ve Imow of no reason why,under the facts stated by you,
bEexar Ccunty may not he liahle and should not rav to the employee
his stipulated satarv fer and throurh the vacation neriod allowed
him. Unéder the statutory gcheme of allowande of reasoneble vaca-
ti-n dayvs t0o erplovecs, he was entitled to this concession, Mt
wae not comnelled to devote such time to rest ond leigure, either
at home, ir the hunting fields, or on the river hanks. His time
for such reriod wasg his verry own, ond if for any reason he saw fit
to turm it to commnensatory activities, his wag the choice, ard hs
Farms nelther the State, the county nor any individval. Ae the
wpryard has 1t, "Nobody seems ore Temny the worse™!

Very truly yours

’ ATTORNTY GTNSREAT OF TRX

LHMAAR ASRISTANT
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